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27" January 2021

To,
All Honourable Members & The Secretariat

Parliamentary Standing Committee on Science& Technology Environment,
Forests and Climate Change

Parliament House Annexe

New Delhi 110 001

Dear Members of the Committee,

SUBJECT: WRRC submissions to the Parliamentary Standing Committee on Forests,
Wildlife and Climate Change

We are writing to you from the Wildlife Rescue and Rehabilitation Centre (WRRC), a sister
concern of CUPA. Bangalore. We are concerned with clause 27 of the proposed Wildlife
Protection Amendment Bill that purports to exclude “live elephants” from the ban,in section 43 of
WPA of commercial trade in wild animals. Our submissions are as follows:

1. The Wildlife Protection Act, 1972 (WPA) is a legislation enacted to protect wild animals
in their natural environments. This includes elephants which are both a national heritage
and a Schedule I animal.

(e8]

The provisions of self-declaration followed by the issuance of an ownership certificate to
private owners of captive elephants (under sections 40 and 42 of WPA), and further
prohibition of sale of private elephants (section 43 of WPA) were designed to bring the
“unregulated” market of captive elephant trade pre-1972 within a regulatory framework
of the law. It was never meant to facilitate further ownership and trade in elephants.

LJ

However, over the decades the law has been mis-utilised to perpetuate illegal trade in
captive elephants. The Wildlife Stock Rules, 2003, revised the cut-off date to regularize
illegal ownership in captive elephants from 1972 to 2003 by granting amnesty to all (legal
and illegal) ownership of captive elephants pre-2003. However, just like 1972, the 2003
regulatory amnesty provision remains disregarded, and ownership and illegal trade of
captive elephant continues.
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4. Widespread capture, trade and transport of elephants — contrary to the intention of WPA -
has become the norm, leading to the current approximate 2500 captive elephants in India

5. of which 1800 are privately owned.We have produced summaries of news reports from
2019, 2020, 2021 that confirm that illegal trade and transfer of captive elephants is still
active across states:

i. Joymala is one of 320 Assamese elephants sent under an “ambiguous
lease system to Tamil Nadu.” These Elephants are then “sold in the guise
of a lease, whose term is usually not mentioned.”'Joymala was leased
only for six months in 2008 and one Girin Moran of Kakopathar in
Tinuskia district in Assam is her ‘legal’ owner, yet despite this she has
remained illegally in Tamil Nadu for over 13 years.”*(November 2019)

ii. On 21" February 2021, a video from an elephant rejuvenation camp in
Mettupalyam showed Joymala being merciless beaten by her mahout and
kavadi,’ raising calls for the elephant to be sent back to Assam.*

iii. In June 2019, Sri Jagannathji temple in Gandhinagar requisitioned four
elephants from Assam. All four were juveniles, and their transport order
was suspended by the High Court of Assam due to high summer
temperatures. However, by December at least two of the elephants were
sent to Gujarat, both of whom were microchipped and issued ownership
certificates dated to June 2019.” A statement by the global “Free Elephant
Network™ on the transfer reads: “The elephants - Rupsing. Joymati,
Babulal and Rani — are suspected to have been illegally taken from the
wild. For three of the elephants, there is no record of them being captive
born until December 30, 2018. One male juvenile has a bullet injury on
his lefi foreleg, suggesting violent capture.”

iv. Aftera gap of four years 9-12 captive elephants were seen in the infamous
Sonepur Mela in Bihar in November 2019, allegedly for the purpose of
trade, an activity that the Bihar administration appears to be encouraging.’

v. In October 2020, a video went viral of an elephant trader called Shaji
claiming that he had traded over 200 captive elephants to private owners
in the past few years. Fifteen elephants were seized in a subsequent raid in
Kollam that were illegally held by Shaji and his men. Shaji was recently,
in Feb 2021, arrested in Mumbai.”

320 elephants ‘leased’ by Assam have not returned™hitps: /awww thehindu com/news/national/320- elephants-leased-by-assam-have-
not-returned/aricle28313686 ece

“Assam’s Joymala begging in Tamil Nadu temple” hut s://menow.in/north-east-news/assam/assams-
temple.hitml (7th November 2019)
**Tamil Nadu: Mahout, kavadi booked for thrashing jumbo at rejuvenation camp”

hups /www new indianexpress convstates/tamil-nadu/2021/tel/2 | ftamil-nadu-mahout-kavadi-booked-for -thrashing-jumbo-at-rejuvenation-
camp-2267053 him! (22nd February 2021)

““Srivilliputhur temple clephant abuse: Assam government asks Tamil Nadu to send jumbo back™

hups //www newindianexpress cmnn.’s]nlca/!mn|l-u;|du/202|/I'c1\/27f’s||\‘1Ilmuthur-tcmnIc-clcpha|\l-@c-us<mn~umcrnlncnl-usks-mnn|~nudu-
to-send-jumbo-back-2269760 hunl (27th February 2021)

“Asam w send 4 cleplants to Gujarat despite doubt about “captive birth"https: //nenow.in/north-east-news/assam/assam-to-send-d-
clqnlr.ml~~ln—gu'|:|r:nl-dcanitc-duuhl-ulmul-cnpli\ c-birth.html (20th November 2019)

“Elephant trade may resume in Sonepur fair” Illln\:/fllc-neu\x.inr'uor!ll-lmxt-nc“\/:mnnlﬂelcnlmlll~=r:u|r-nm\-rwunu--in-aum-uur-
fair.html (11th November 2019)

Viral Video on illegal elephant trading hups /wwaw thenew sminute com/article/viral-y ulcu;nI{cgﬁllgjgpl_mnI;i[.gqujglggghl-shcd\:—lmhl;
alleged-matia-links-136337 (28th October 2020)

joy mala-begeing-in-tamil-nadu-
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10.

11.

. We recognise that there exists a sentiment in the cou

- The purpose of the Indian Wildlife Protection Act, 1972 (WPA) read w

The illegal trade in elephant continues primarily because pursuant to a 2003 amendment,
under section 40 2A/2B of WPA, the elephant is the ONLY wild animal that is still
allowed to be privately owned. While this anomaly needs to be corrected on an urgent

basis, the Section 43 ban of commercial trade in all wild animals is a protective bulwark
to hold live elephant smugglers in check.

We are concerned that the ille
is now being extended to thei
commitment of elephant pr
elephants must remain strict|

gal, unconstitutional, captive elephant ownership exception
r trade, if clause 27 is passed. This will detrimental to our

otection and conservation. Both ownership and trade in
y prohibited under WPA.

Many studies acknowledge that captivity
Gajah Report on elephants in India, publi
and Forest, recognised that elephants are ¢
in private hands, must be phased out.

is inherently cruel to elephants. The seminal
shed in 2010 by the Ministry of Environment
omplex, sentient beings and that their captivity

The guidelines for welfare of captive elephants are often disregarded and, when followed.

they fail to mitigate the inherent cruelty embedded in inappropriate and intensive
captivity. It is now time to shift the narrative from managing welfare of elephants within
captivity, to eradicating private ownership of elephants altogether.

From a detail analysis done by WRRC

» three elephant deaths due to abuse and mis-
treatment per month are ha

ppening in Kerala alone. In addition, there is loss of precious
human lives by bizarre kill

ings, elephants running amok in parades and processions. It is
also feared that Tuberculosis has spread in approximately 33% of captive elephants in
South India.

When capture of elephants from the wild is illegal, how can their
“imprisonment” in the dictionary — be permissible? All elephants
the wild. This is the truth behind privately owned captive elephants
illegally trapped from the wild. In rare cases they may have bee
and run forest camps,wherein elephants w
elephant conflict with humans. The sale
discontinued in all
hands.

captivity — defined as
essentially come from
, who are poached and

n born in Govt. owned
ere captured from the wild to mitigate human-

of elephant calves from forest camps has been
states, in view of the miserable conditions they are subject to in private

ntry to legalise elephant trade.

essentially to meet the demand for elephants by religious institutions. Ironically,

legalising by some is seen as way to regularise the already existing illegal trade in
elephants. However, we would like to caution the committee against this. Any attempt to
legalise trade, even under the false pretext of regularising an illegal activity is both
regressive and will open the floodgates of wild elephant capture.

ith Article 48A of
uty on the state to
. It is our contention that at
at no wildlife shall be taken

the Constitution (inserted by the 42nd Amendment in 1977) creates a d
‘protect” and *safeguard the forest and wildlife of the country’
the very minimum ‘protection’ and ‘safeguarding’ entails th
out of the wild, unless deemed absolutely necessary.
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14. Wildlife protection must only be guided by a non-negotiable commitment to ensure that
wild animals prosper, remain and flourish in the wild as free animals. The entire clause
27 should be removed as an aberration of the WPA.

I5. There have been some remarkable judicial decisions where High Courts have stepped in
to end the cruel commercial use of captive elephants and to direct they be rehabilitated in
natural environments:

a.

b.

Karnataka High Court in the case of CUPA vs. State of Karnataka &Ors. (W.P.
No. 7276/2005) has held in Para 15, “What is of paramount in a case like this in
the best interests of the animal and certainly not its owner or any other party.”,
thereby giving importance to the welfare of Elephant Girija Prasad over the
interest of the temple trust. who was the custodian of the animal.

In Dr.ManilalVallivate (PETA) v. State of Maharashtra and others [Bombay
High Court 2014] Elephant Sunder, a captive elephant held by a temple in
Kolhapur district in Maharashtra, who was subjected to many years of cruel
treatment by the mahout, was directed to be set free and relocated to a sanctuary.
The Court acknowledged that elephants are highly cognitive and intelligent
animals.

Perhaps the best formulation of our belief that elephants are wild and must be left
alone in the wild was echoed by the High Court of Chhattisgarh in Nitin Singhvi,
(2017) where Court recognised “that [elephants] have...rights.. A salutary
principle... to uphold the rights of the animals to say “'Leave us alone .

In a recent landmark Delhi High decision dated cowrt 20th January 2020 in
Saddam v Union of India, the court rejected a habeas claim by a Mahout to
repossess a captive elephant Laxmi, by recognising the inherent connection the
elephant has to its natural habitat. The Court stated: “Keeping in view the ... its
natwral characteristics, this Court is of the opinion that Jungle is the natural
habitat of an elephant ... Even if the Mahout is able to establish ownership, it
would not be a ground to treat the elephant as his “slave” and move elephant-
Laxmi to an uncomfortable environment against her rights and interests.
Consequently, the interest of elephant-Laxmi is best served in a forest rather than
in a congested city with a Mahout.”

The High Court of Bombayin Goa in the case of Peaple For Animals (2020) has
banned the commercial use of ten captive elephants in Goa used for joy rides.
These elephants have now been seized by the forest department, but due to lack of
an elephant rescue and care facility, they still remain with the owners.

In February 2021, in a case filed by an animal activist highlighting the cruel
treatment meted to captive elephants in Srirangam Temple, the Chennai High
Court has strictly advised that the forest department cannot evade their primary
responsibility for the welfare of elephants even when they are privately owned.
They have further asked the government to frame policies to end future private
ownership of elephants.

We are afraid that the current amendment will go against and render redundant and trite,
some two decades of enlightened jurisprudence on elephant protection.

Conclusion and Recommendations:

[6. All animals have a right to live a life of dignity that must entail freedom from captivity
and the right to live in their natural habitat. Captivity of wild animals is a relic of the past,
and today it singularly affects elephants, which is unjust and unfair.
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Elephants should also be accorded the same measure of protection from 0\'Vnership'and
captivity that other wild animals enjoy. We cannot allow our National Heritage Animal

with the highest protection in law to be chained and abused for the pleasure and
against the WPA, it 1s

sentiments of human kind. Keeping elephants captive is not only
also unconstitutional and arbitrary to treat the elephant differently from all other Schedule
I, wild animals. We do not have any captive lions or tigers being owned and traded, then

why elephants?

17. We would like to make the following suggestions to the committee as stakeholders
working on the ground on the welfare and rescue of captive elephants:

a. We request the hon’ble esteemed members of this committee t

stand against all ownership and trade in wild animals.

b. We also request the Hon’ble Committee to propose the abolishing of the captive
versus wild animal distinction as unsustainable in law, and that all Schedule
animals in the Wildlife Protection Act, must only be treated as wild, even if they

are in human control/possession or custody.
¢. The Hon’ble Committee must recommend the deletion of clause 27, as it purports
to undo five decades of work on elephant protection and is also patently
unconstitutional.  All gift deeds, dana patras, exchange, transfer, power of
attorneys to potential custodians for transfer of custody of elephants in captivity

must be rejected as a cover to bypass the restriction under section 43, and must be
treated as a quasi-commercial sale. To date, we see that Forest Departments
actively encourage such transfers, taking advantage of the ambiguous legal

provisions.
d. The Hon’ble Committee must also advise the Government propose a further
amendment to the law to also delete “the live elephant” exception in Section

40 2A/2B that allows ownership of elephants.
We applaud the insertion of section 42A for voluntary surrender of any captive

animal, and the forest department must ensure that surrendered animals are
homed in elephant rescue centres. Incapacity to take care of a captive elephant
cannot initiate further commercial transactions in the form of sales.Government
owned Elephant Rescue/Care Centers should be the norm and provisions firmly in
place for elephant owners to hand over without trying to profit by selling or
trading the animal. .

f. Finally, we request the Committee to propose legislation for State Forest
Departments to set up Elephant Rescue and Rehabilitation Centres across captive
elephant locations to rehome abused, sick and old elephants in captivity or those

found in illegal possession.

o take a principled

Thank you.

Yours Sincerely,

Suparna Ganguly,
Hon. President & Co-founder Trustee
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